Use of Museum Images

Question:

We have had a request from the local ski club to use some of our images for merchandising. They are looking at using old ski photos to reproduce on posters, post-cards, t-shirts etc. and selling them to make money for their club. Currently, we have permission fees of $20 per image for commercial use. They would like to have exclusive rights for commercial purposes for the images they choose, but would be willing to give us a commission on sales. They haven't mentioned any percentages yet.

What policies do other museums and archives have for use of images? What are your permission fees?  I certainly have qualms about granting the ski club exclusive rights, but they think that their volume of sales would give us more revenue than we would get if we produced the merchandise ourselves and sold it here. They are also a non-profit organization, but I don't want to see them doing their fundraising at our expense. I would appreciate the opinions of others, and I would especially like to hear from others who have been involved with similar issues.

Cathy English, February 16, 2005.

Revelstoke Museum & Archives

Responses:

1. The Whistler Museum & Archives went through the same process that you are going through last year. We did a lot of research and came up with a ‘Reproduction Services System and Policy.’  If you visit our website at: www.whistlermuseum.org  you can download a copy of our policy and read about what we offer in the way of image reproduction. The policy is due for revisions this year, but more or less it is what we use and it has worked quite well so far. If you have any other questions, please feel free to give me call or send me an e-mail.

Jimi Galvao

Program and Design Coordinator, Whistler Museum & Archives

2. My first question would be do you have the right to give exclusive rights? Has the photographer signed over copyright to your museum? If not, has it passed over to public domain?

Lee Boyko

Inquisitive Travel

3. I would suggest there is a moral issue regarding granting anybody exclusive rights on anything you hold in public trust. I used to deal with reproduction rights for a gallery / museum in the Maritimes. Normally, I was granting permission to use images from our collection for non-commercial purposes, but occasionally the odd commercial request came up (usually for products like cards, posters, or books, etc). Twenty dollars for images use seems very low. You could raise the fee and request that you are given a % of the products to sell in your own shop. Try and get a percentage of sales from their sales too, if you can. Normally, if someone wants world rights to an image you double the 'image use fee'.

What format will you provide the image in? If you are providing either a transparency, slide, print or digital scan, I would charge a 'loan fee' in addition to the image use fee, and if it involves any form of preparation (ie. digital scanning/imaging) I would charge for that as well. 

The other thing that may be of value is if you get a credit line or mention of your museum on the products. Even if in the end, they are unable to pay you much for the rights, this is usually worth the free advertising!

Also, you may want to ensure copyright of the images. Depending on who took the pictures, owned the film, commissioned them, etc. This can be incredibly tough! But usually if small enough a project you can get away with the unknown.

Laura Hatfield

4. First off, Lee Boyko is right about making sure you own the rights to the images… but let’s assume you do. Practices vary widely to my knowledge, but if you look at what the artist union is charging as an example, it ranges from 10-15% of sales. Go to the fee schedules at www.carfac.ca. This is at least one area to begin your research.

Also, I would think you would grant a non-exclusive license to the group for reproductions. It should be carefully worded and limited to specific projects and other considerations (ex. you must have a copyright line, but do you want a acknowledgement line or other text). You should get a lawyer to draft it up, or see if there are already suitable wordings in the book ‘LegalEasy’ by Ella Agnew (available from CMA).

I stress that you must have a copyright line, because these images are now going to be floating out there in the public domain and could be used by anyone for anything. This sort of use is hard to control, but if you have a copyright line on them, at least you have asserted your rights.

John McAvity

ED, CMA Ottawa
5. We provide archival images at cost [or less depending on budget] to other museums. For example, we have just supplied some images to the ‘Textile Museum’ in Toronto to accompany some Doukhobor items they are showing. The same applies to authors and researchers. We also sell or provide prints of our images for tourists when requested; these we charge for. We would not give any images for exclusive use for any commercial purpose.

Larry A. Ewashen

Curator, Doukhobor Village Museum
6. There wouldn't really be any moral issue around giving exclusive rights; you just have to make sure to limit the term of exclusivity, say to five years. You should also limit its scope. For example, say that they have exclusive rights to use the image for posters, t-shirts, etc. only. I would steer away from anything that gives unlimited rights for an unlimited amount of time. And, then it's just a case of coming up with a value that is fair and makes it worth your while.

Of course, as a previous poster mentioned, you must make sure that the rights in the photo are yours to give away. If the photo is a portrait, for example, the subject of the portrait may also have some rights that must be addressed, on top of the photographer.

The Canadian Copyright Act spells these out a bit more. Go to: http://laws.justice.gc.ca/en/C-42/
Jonathan Lathigee

IT Administrator, Art Gallery of Greater Victoria
7. It strikes me that unless you have the time and energy to undertake marketing of the ski photos yourself, you would be best off calculating what would be an acceptable percentage commission and let the ski club put the effort into investing, marketing and selling the t-shirts and other fundraising materials. Aim high with your commission, but keep in mind they will need to recoup their costs on the materials, etc. Get some projections/numbers from them, so you know what you're working with. For example, allow a minimum cost of $5 per t-shirt and an average of $1-2 for the printing (of course this varies with the numbers they commit to doing).  So, if it costs them $7 minimum to do a shirt, and if they plan on selling them for $15 to $20 (average t-shirt cost), what do YOU think is fair for the museum to get on that – half of the profit? That would be anywhere from $4 to $6.50, so if you ask for 25% of $20, you're making money without having put much labour into it.

Keeping in mind the ski club is using it as a fundraiser for THEM, it is likely they will balk at this number, so if they came back at you and said 10% (maybe $1.50 to $2 on each t-shirt...) will that be enough for the museum, bearing in mind that no investment was made, no time put into the actual sales, etc....?

My bias is having sold Northwest Coast and Inuit art for eight years at the Inuit gallery, a highly successful commercial fine art gallery, a constant under estimation people make is how difficult it is to sell a product, even a really good one. So, I would say if someone else is willing to do the work and you can find a way to get just recognition for the museum's collection- take it!

The production & sales of merchandising is a huge amount of work and could benefit the museum, if you be sure to get a credit line with your website and logo under the photo, so anyone else wishing to use images could contact you. That's free advertising that CANNOT be underestimated, particularly if there are other local groups who might "follow suit" and utilize the museum's collections themselves.

You do want the community groups and individuals to engage with the museum, right?   And, theoretically the heritage held in the museum does belong to the whole community, so one would think the profit from the photos of the ski club should likely go somewhere between supporting the place that preserved them (museum) and the possible descendants of the folk in the picture (ski club)....

Angelique Wood
8. The discussion on copyright has been interesting, but I think it needs to address the whole issue of ownership as it pertains to property rights. The ‘Maritime Museum of BC’ has a large collection of images in its albums and 'ship portrait' vertical file. Many of these are well over fifty years old and would be considered to be in the "Public Domain". Some potential clients have suggested that this being the case that they should be able to use the images without licensing fee for what ever purposes in perpetuity. I think

NOT.

At this juncture, copyright is a 'red herring'. The real issue is that the MMBC is more than the trustee of these images; the Museum owns them as physical property. As trustee, the Museum must pay for their cataloguing, storing, maintenance and all other costs associated with maintaining a museum and archives. Until museums are fully funded by government, these images must pay their way. The moral issue is preserving our heritage. If we give away the right to use our physical properties, we give up the means of in some small way preserving the collection for future generations.

Richard Mackenzie

Collections & Exhibitions, Maritime Museum of BC
